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Good morning everyone – I am both honoured and delighted to be asked to speak to you today on such an auspicious occasion as the 20th Anniversary of the General Assembly’s adoption of the Convention on the Rights of the Child.  As a solicitor engaged in private practice, specialising in Family and Child Law, I would like to share some observations on the impact which the CRC has had in our courts here, in Northern Ireland.  

Over the last 10 years we have undoubtedly witnessed a gradual increase in the citation of the CRC before our courts - this reflects an increased awareness and understanding of the Convention’s provisions both on the part of us lawyer advocates and the judiciary.  I myself have witnessed this at all levels of our legal system from the Family Proceedings Court/Magistrates Court level right through to the High Court and Court of Appeal.   Indeed the House of Lords has recently considered what it deemed the “very helpful written submissions” of the Children’s Law Centre and NICCY in the recent decision of In re E (a child)
 .  All of us from this jurisdiction will be familiar with that case which concerned a legal challenge to the policing of what was locally known as the “Holy Cross Dispute”.  In the sad reality of what we euphemistically dub our “Troubles” here in Northern Ireland, the CLC and NICCY were able to bring the focus of our highest court to bear on the provisions of the CRC and the particular vulnerability of children when exposed to violent conflict.  

However welcome the increased reference to the CRC, there is a concern that to date, the available case law highlights the lack of a consistent and coherent approach as to the Convention’s exact legal status and standing within our domestic system.  

By way of example, we can consider the approach adopted by Mr Justice Gillen sitting at Belfast High Court in the case of Re S, N and C
 which was a non-Hague 

Convention abduction case concerning, inter alia, the weight to be attributed to a child’s views in the overall judgement of the case.  In this case the Court described the UNCRC as an:
“important yardstick against which the family justice system in Northern Ireland must be evaluated.”

And therefore, in evaluating the weight to be given to the expressed views of a 13 year old boy not to return to his country of habitual residence, the Court held that if it was:
“to pay more than vacuous lip service to the contents of Article 12 of the UNCRC then [it] must take this child’s views firmly into account which reaching [its] decision.”

However, in seeming contrast to this earlier approach is the tenor of the views expressed by the same Judge in the Judicial Review application brought by NICCY against the government’s failure to completely ban the use of physical chastisement of children
.  In that case, the Court rejected submissions advanced that it was bound to act in strict compliance with the UNCRC and opined that such assertion confused obligation with aspiration.  This legal challenge to that particular threat to children’s rights was unfortunately unsuccessful but that outcome in itself and indeed the debate which took place before the Court could be viewed as supporting arguments for the incorporation of the UNCRC into domestic law via a Bill of Rights.  Such incorporation would endow the CRC with clear, unequivocal, binding force and would avoid the risk for the most vulnerable members of our society, our children, in being denied such protection by the law.  

In 2008, the Committee on the Rights of the Child expressed concern that the UK Government had not yet incorporated the UNCRC into domestic law and specifically urged government to sieze upon the opportunity presented by the proposed Bill of Rights for Northern Ireland to make these rights real and fully justiciable for our children
.  I would therefore in turn urge upon  those here present today to do all within their own influence to bring our children’s rights home. 
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